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Foreword 

A copy of a CIL Compliance Statement and a document entitled Garden Square Adoption 

Note were recently sent from Suffolk County Council to the Planning Inspector by emails 

dated 16th March 2020. 

This statement addresses the issues raised by SCC.  It is considered that the adoptability of 

the access road to the appeal site is  an entirely resolvable issue and the remaining matters 

in both County Council statements, insofar as this appeal is concerned, have no direct 

bearings on the merits of the appeal or the discretion of the Inspector to allow the appeal . 

 

 

Response to Appeal Documents Issued by the County Council 

1.1 In paragraph 11 of the CIL Compliance Statement the County Council has made some 

comments in bold which the Appellants’ respond to by way of the following  three sections: 

i. “To note that Garden Square and Gardenia Close are both unadopted roads and remain 

private roads. They were constructed by MSV Homes under pl anning reference 

C03/2362 which had an associated S106A dated 13 October 2004. However, MSV 

Homes did not provide a bond to the Highway Authority to cover the costs of the works 

under Section 38 of the Highways Act 1980. A bond or cash deposit can be calle d upon 

if the developer goes into liquidation or otherwise defaults on their responsibilities. 

MSV Homes have failed to bring the roads up to adoptable standards – refer to the 

separate note dated 13/03/2020 provided by the Highway Authority for the Inspec tor”.  

ii. “On 3 February 2020 a petition by Suffolk County Council for a winding -up order against 

MSV Homes was granted by the Ipswich County Court as a result of the non -payment 

of the education contribution required by the planning obligation. The company i s now 

in liquidation”.  

iii. “The Official Receiver is looking into the company’s affairs in an effort to recover money 

for the creditors. The county council has recently found out that Garden Square and 

Gardenia Close (previously assets of MSV Homes) have been transferred to Capital 

Community Developments Limited (a connected party). The Official Receiver is 

investigating if this is a breach of s238 of the Insolvency Act 1986 i.e. where a company 

has entered into a transaction at undervalue the Court can revers e the sale or 

movement of assets. Capital Community Development’s title to this land is therefore in 

question until the Official Receiver makes his decision. This might have implications for 

the planning obligation if the land transferred from MSV to Capit al Community 

Developments is ‘reversed’ i.e. the Official Receiver would then be in control of the 

assets known as Garden Square and Gardenia Close and would therefore need to agree 

to be a party to the planning obligation”.  

 

i. The adoptable status of Garden Square 

1.2 Having taken instructions from the Appellant I can state on its behalf that In July 2004 Babtie 

Group completed the detailed design for the adoptable highway according to SCC 



Supplementary Topic Statement 
APP/X3540/W/19/3242636 Land north of Gardenia Close and Garden Square, Rendlesham 
 

Page 2 

  www.parkerplanningservices.co.uk  © Copyright Parker Planning Services Ltd  

Specification for Estate Roads (Oct 2003), and prepared a set of 12 drawings and a 

specification. MSV Homes submitted the drawings to SCC Highways Developmen t Control in 

late 2004 for approval.  

1.3 In January 2005 SCC Highways Development Control approved the drawings and passed them 

on to SCC Legal Services to prepare a Section 38 Agreement.  

1.4 On 10 February 2005 Joanne Claridge of SCC Legal Services requested some information for 

the preparation of the Section 38 Agreement.  

1.5 On 24 March 2005 Joanne Claridge of SCC Legal Services sent through a draft Section 38 

Agreement and requested a bond of £207,000 and final inspection fees of 7.5pct of the bond 

value. The Agreement makes a distinction between Part 1 Works and Part 2 Works and allows 

for the bond amount to be reduced to 50 pct upon the completion of the Part 1 Works and 

to 10 pct upon completion of the Part 2 Works.  

1.6 On 14 March 2006 Vicky Hazlewood of SCC Legal Services re-sent the draft Section 38 

Agreement and requested a bond of £207,000. 

1.7 On 15 March 2006 MSV Homes wrote to Bob Leonard, Senior Development Control Officer 

(Highways) at SCC to say the construction of the roads had substantially been completed 

except for the top wearing course (Part 2 Works) and queried the need for a bond amount 

of £207,000 at this advanced stage.  

1.8 On 20 March 2006 Nikki Peck, Development Control Officer at SCC, replied to say that they 

still required a bond amount of £207,000.   

1.9 There was no further progress. 

1.10 On 16 May 2007 SCC Legal Services increased the bond amount to £331,200 ‘due to the 

amount of time that had elapsed’.  

1.11 On 28 November 2007 Vicky Hazlewood of SCC Legal Services wrote to Richard Johnson of 

MSV Homes ask for approval of the draft Section 38 Agreement. On the same day MSV Homes 

replied: “Because we are a small builder, we have had difficulty in raising the funds for the 

large bond, but this situation may change in the early part of next year”. The bond amount 

at that time was £331,200 and this was the beginning of the global financial crisis, two weeks 

after the collapse of Northern Rock. Having paid for the actual construction of the road s, the 

company found it difficult to find extra funds to put up a substantial bond to cover the 

eventuality of not completing the roads.    

1.12 On 28 May 2008 Katherine Lowe of SCC Legal Services again requested approval of the draft 

Section 38 Agreement and repeated the bond amount of £331,200. In the same email she 

confirmed that SCC Highways Development had incurred costs of £5,000 in plan checking 

and inspections. 

1.13 On 1 July 2008 MSV Homes discussed the matter with Chris Lister , Development Control 

Engineer at SCC, by phone. Mr Lister said that a David Stuart had inspected the roads during 

construction in 2005-06, but he had since retired, and SCC would need a fresh inspection. 

He arranged for Mark Youngman to inspect.  

1.14 On 31 July 2008 Chris Lister phoned Richard Johnson of MSV Homes to say Mark Youngman 

had inspected the roads, and that as soon as the company were to complete the top wearing 
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course they would reduce the bond value to 10 pct (completion of Part 2 Works) .In early 

September MSV Homes asked Chris Lister by telephone if it might be possible to complete 

the top wearing course and then enter into the Section 38 Agreement with the reduced bond 

value. 

1.15 On 11 September 2008 Chris Lister replied to say SCC would require the inspection fees, legal 

fees, and commuted sums before completing the Section 38 Agreement.  

1.16 On 2 October 2008 Chris Lister met with Richard Johnson and John Renwick of MSV Homes 

in Rendlesham. SCC proposed to reduce the bond amount from £331,200 to to £207,000, 

and would require this initially, but reduce it to 10 pct or £20,700 as soon as the company 

were to complete the top wearing course (completion of Part 2 Works). SCC would also 

require a commuted sum of £20,000 and inspection fees of £15,525 (£207,000 x 7.5 pct).    

1.17 There was no further progress from September 2008 to August 2011 . On 18 August 2011 

Richard Johnson of MSV Homes phoned Chris Lister to discuss the matter further. Chris Lister 

said he would explore the possibility of a lower bond amount of £51,750 or 25 pct initially, 

then reducing to 10 pct or £20,700 as soon as the company completed t he top wearing 

course. 

1.18 On 26 September 2011 MSV Homes phoned SCC and spoke to Stephen Cordery , Development 

Control Engineer at SCC. Chris Lister had moved to another office. Stephen Cordery said the 

County Council would require a new Section 38 Agreement but it would be possible for the 

bond amount to be 10 pct or £20,700 initially, provided that the roads were at a 

‘maintenance period standard’. He would need to inspect to see what work needed doing to 

bring the roads to a maintenance period standard. 

1.19 On 29 September 2011 Stephen Cordery visited the site to inspect the roads. There was no 

further progress. 

1.20 In conclusion there are some significant errors in the Garden Square Adoption Note:   

➢ “As no agreement was entered into and no inspection fees were paid to SCC no site 

inspection were carried out by SCC” . Although there has not been a final inspection as 

part of a Section 38 Agreement, there have been several interim inspections: David 

Stuart in 2005-06 during construction, Mark Youngman in July 2008, and Stephen 

Cordery in September 2011.      

➢ “For this reason, SCC have no information on the construction of the roads and exactly 

what was done when”. SCC received the drawings and specification prepared by Babtie 

Group in late 2004, and approved them in January 2005. SCC also carried out 

inspections in 2005-06 during construction, and in July 2008 and September 2011 after 

construction.      

➢ “The current roads are not completed and would not be adoptable by SCC without 

considerable additional work …”  The roads do require the top wearing course but this 

does not amount to “considerable additional work”. On several occasions, although 

requiring the full bond amount for an initial period, SCC offered to reduce it quickly to 

10 pct or £20,700 as soon as the company completed the top wearing course.   

➢ “Therefore, we have to assume that all of the existing construction will need to be 

removed and replaced to current SCC standards, prior to adoption” . SCC approved the 
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detailed design in January 2005 and carried out several inspections during 2005 -06, 

July 2008, and September 2011. The existing construction has been built to a fully 

adoptable standard. 

1.21 The conclusion of the first section of paragraph 11 is also incorrect  where it says: “MSV 

Homes have failed to bring the roads up to adoptable standards ”. Although the Part 2 Works 

have not been completed, the Part 1 Works have been completed and are to adoptable 

standards.  

1.22 Although the Part 2 Works have not been completed,  Garden Square and Gardenia Close 

have been built to an adoptable standard, and throughout 2005 -11 SCC have been willing to 

adopt the roads if the company were to enter into the Section 38 Agreement, provide the 

bond, pay the inspection fees, and complete the Part 2 Works.  

 

ii MSV Homes and the Section 106 Agreement of October 2004 

1.23 In the second section of paragraph 11 the County Council have directed the Inspector’s 

attention to the fact that MSV Homes is in liquidation due to the non-payment of a 

supplementary education contribution under a Section 106 Agreement. This is correct in so 

far as it goes, but it relates only a small part of the story and gives an unduly biased and 

negative picture.    

1.24 MSV Homes entered into the Section 106 Agreement in October 2004 and disputed it from 

March 2009 onwards. The matter went to appeal in 2013. In paragraphs 22 to 24 of the 

Appeal Decision of August 2014 (copy available if wanted) the Planning Inspector concluded 

that: 

• “If the company had applied under reserved matters, the question of a supplementary 

education contribution would not have arisen in the first place.  

• “The district council had allowed the main developer to apportion the supplementary 

education contribution.  

• “The supplementary education contribution sought in the Agreement did not meet the 

three CIL tests for the validity of planning obligations .” 

1.25 Paragraph 24 is particularly striking to the Appellant: 

“I also agree that there is no evidence that the contribution sought in this case would meet 

the tests for planning obligations which are now required under Regulation 122 of the 

Community Infrastructure Levy Regulations 2010, or under paragraph 204 of the National 

Planning Policy Framework, introduced in 2012 .” 

1.26 Nevertheless, the Inspector dismissed the appeal since the company had not challenged the 

Agreement in the prescribed period of time, ref paragraph 25:  

“However, none of these matters has any bearing on the legal criteria in Section 106A(6) of 

the 1990 Act. The grounds available under that section are limited to those that I have 

identified above. Whatever the merits of the obligation in the present case, it was entered 

into by the appellants freely, and the development was carried out in full knowledge of it .” 

1.27 In 2015 SCC sought to enforce payment (Claim B10YX061), and the company submitted a 

defence. However, in October 2016 Norwich Combined Court dismissed the defence, 
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essentially for the same reason as the Planning Inspector had dismissed the earlier appeal:  

“… the proper, and only, route to challenge the validity of a section 106 obligation is by way 

of a judicial review challenge to the grant of the planning permission which is associated 

with that obligation. Such challenge must of course be brought within the appropriate 

limitation period.”  

1.28 MSV Homes accepted the judgement in good heart.  

1.29 In 2016-17 the company paid £80,000. From June 2017 to August 2019 SCC did not chase the 

balance of the debt. In August 2019 SCC issued a winding-up petition for the balance of the 

debt. The company made a proposal to pay a further amount over 8 quarters, but SCC 

rejected the proposal. The company was wound up on 3 February 2020. 

 

iii The transfer of Garden Square to Capital Community Developments   

1.30 In the third section of paragraph 11 the County Council have stated “the county council has 

recently found out…”. 

1.31 There appear to be several errors of fact. I am instructed that:  

➢ The Official Receiver is not investigating the alleged transfer of the roads at 

undervalue, and is not seeking to reverse the transfer. On 17 March 2020 the Official 

Receiver issued its Report to Creditors (copy available if wanted), and there is no 

mention of this. The Official Receiver is satisfied with the information that was 

submitted by MSV Homes.   

➢ The transfer of the roads was not at undervalue. In February 2018 Akermans Surveyors 

carried out a valuation of the two roads (copy available if wanted) and concluded they 

had a value of £135,000 when completed, that there was a cost of £90,000 for bringing 

them to completion, and therefore the nett value in their existing condition was 

£45,000. This was the price the Appellant paid for the transfer in Dece mber 2018.  

➢ The Appellant’s title to the two roads is not in question, The Appellant is the registered 

owner of the two roads, ref Land Registry title number SK391639 (copy available if 

wanted).   

2.0 None of these matters bear on the Inspector’s discretion with respect to the appeal and 

any requirements needed to ensure that the access roads are competed to adoptable 

standard prior to occupation can be dealt with by way of legal agreement (s). On 10 May 

2019, as part of the statutory public consultation responses, Ben Chester, Senior 

Development Management Engineer at SCC Highways Development Control, conformed 

that Garden Square “although an unadopted road is under the control of the applicant and 

is within the red line of the site in this application”. SCC Highways Development were 

consulted and did not raise any concerns about Garden Square as one of the two access 

roads into the proposed development. The Appellant intends to complete the Part 2 works 

required for the adoption of Garden Square and to build a minor access road through the 

new development to an adoptable standard, that links up the two access roads from 

Garden Square in the east and Tidy Road in the west.   



   

  

      
    

 
 

 

 

     

             
    

                
          

   

       

      
     
      
      
        
     
          
          
      
      
       
     
     
        
   

            
            

      

           
          

          

         
           

        

 
 

 

  

 

  
  
  

 

 

 

 

  

 

 

 

 

  
 

  
  

  

 



  

           
               

            
 

            
            

            
    

             
           

 

    

 

 

       



  

 

 
  

 
  

 
   

 
  

 

  

 

   

    

   

 

 

   

 

         
     

   

                 
        

             

       

                 
                 

             
         

                   
  

                
                

               
           

                
    

                   

             

       



 

 
 

        



   

 

    

 

  

 

             

                  
                

         

            

 

 
   

  
  

   
 

 

   

  
  

              
        



              

  

    

 

 

   
     

  

   
      

     

    

  

  

  

  

 

 

 

  

    

    
         

      
     

      
       

    
     

      
      

            



 

   

    

     
       
       

       
       

   
   

    
      

    
     

     

     
    

    
 

     

      
   

    

      
    

   
      

  
     

    
   

   
    

   
    

    
    

 
    

   

      
     

   

   



       
       

       

                

            

      

      

            

               

            

         

       

           

               

     

     

             

            

             

              

          

               

            

           

 
             

             

            

         



  



  

 

  
  

 

 

   
 

  

 

  

 

  

   

     
 

  

   

 

         
    

   

        

              
             

    

              
               

              
 

                
  

 

 
 

     



  

 

  
  

 

 

   
 

  

 

  

 

     

   

     

  

 

   

 

         
    

   

           

             
               

     

                  
                

         

                 
                

            
                  

         

                 
     

                   

 

 

    



  

    

              
  

  

  

  

 

   
     

  

   
     

     
 

 

 

      

    
            

      

      
       

    
     

      
      

      

 

 

 

  



  
   

 

   

    

       
     

       
      
    

       
       

   
  

    
     

    
    
     

  
     

   
   

   
    

   
     

    
  

      
    

   
      

  
     

    
   

   
    

   
   

    
    

 
    

   



         
     

   

    
       

       

   

                

            

      

      

            

              

            

         

       

           

               

     

    

             

            

            

             

          

               

            

          

  

 



            

             

            

         
          

            

               

            

            

          

 

 

       

                

             

   

               

            

          

         

  

   

              

           

               

                 

               

                

              





  

 

  
  

    
        

  

                    
            

  
  

 
  

     

  
         

 

   

 

 

    

  

  

  

 
              

      

 
  

       

  

                   
            

                    
         

                      
         

      

 







  

 
   

 
  

   
   

   

    

        
   

 
           

      

 
  

   

 

 

         
    

   

           

            

      

 

 
  

                
   



 
   

 
  

   
   

   

    

        
   

 
          

      

 
  

   

  
 

 

         
    

   

           

             

      

 

 
  

                 
   











  

       

      

    





       

      

       

        
       

        

         

         

               

  
    

   

     

       
 

       
     

         

        

          
    

  

           

       

     
       

   
    



 

      

        

        

  

    

  

    





    

  

                  

         

      

                  

            

            

          

    

               

   

        
              

  
               

 

       




